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Challenging a funding cut - 
A guide for local voluntary organisations and community groups
Introduction

Receiving notification of a funding cut can be one of the most traumatic experiences faced by a member of NAVCA. As the philosopher Horace was quoted as saying however “Adversity has the effect of eliciting talents, which in prosperous circumstances would have lain dormant”. Ironically, many organisations have grown in strength as a result of a funding cut as the situation has forced them to re-discover their campaigning roots, build the profile of the organisation and bring on board new supporters.

Though primarily written to help inform a campaigning strategy in response to a funding cut, it should be noted that the most resilient voluntary organisations are the ones that campaign all year round, actively network, build and maintain personal relationships with key statutory partners and keep in close touch with their member organisations and service users. Successful campaigning is about building support for a cause and changing outcomes. Finding allies and supporters will come much easier to perennial campaigners than it will to those who only campaign in response to a crisis. When news of a funding cut arrives, someone almost always says: “if only we’d done this....”. The trick is to think ahead of the situation and consider what “this” might be, and do it now!

This paper provides information under two broad headings: ‘Challenging the decision’ and ‘Campaigning to change the decision’. Challenging the decision is actually about challenging the decision-making process as opposed to the decision itself. Campaigning to change the decision is about identifying and influencing the decision makers to re-consider their decision to cut funding. 

Don’t leave it too late! A successful intervention against a decision is far more likely to occur before the decision is made (or finally ratified) than after. Well connected organisations that maintain good working relationships with partners should get wind of a threat in its early stages and it is then that the campaign should kick in with the minimum of delay, lobbying the appropriate people at every stage of the decision making process.

Before deciding on your best course of action, you are strongly advised to seek a legal analysis of the situation (particularly if you are considering challenging the decision – see below) which will inform a range of options including providing ammunition to help evidence and argue your case. 

Challenging the decision

Formally challenging a funding body’s decision should not be entered into lightly, as it almost always suggests a breakdown in relationships that can be difficult to restore following an adversarial process. It is far more constructive to take a conciliatory approach to the funding organisation, highlighting the value of your organisation as a partner, contributing and adding value to shared aims and objectives. Whilst investigating the fairness and legality of a decision to cut funding should rightly be an early response, moving to a formal complaint or challenge should be one of the last to give every possible opportunity for a more sustainable outcome to be negotiated. 

If an organisation facing a funding cut considers that it has been treated unfairly or unjustly by a public body then it is within its rights to challenge the decision, in some cases, using the Courts in the form of a judicial review. Before embarking on this course of action however, it is important to separate out the merits of the decision itself from the decision-making process. Statutory bodies can and will make cuts to organisations providing perfectly worthwhile services for a whole host of reasons. The governing body ultimately has the discretion to make such decisions and the merits of the decision itself can rarely be the subject of a formal challenge. There are however principles embodied in public law that embrace a general concept of reasonableness and fairness in the making of decisions. Public bodies must not abuse their powers by, for example, applying criteria to inform a decision that could be considered unreasonable, irrelevant or conversely, refusing to take into account factors directly relevant to the decision. An example of the latter could be failure to assess the impact of a funding cut on a particular user group due to inadequate consultation. Another example could be acting in breach of an existing agreement such as a Local Compact agreement or operating outside the terms of an agreed written contract or service level agreement. 
Public authority funders have statutory obligations to ensure that all decisions, including those relating to funding, are compliant with their duties to promote race equality (from 2000), equality for disabled people (from 2006) and gender equality (from April 2007). This will require that the authority carries out an equality impact assessment prior to such decisions being made to ensure avoidance of a “disproportionately negative effect on people from different ethnic groups, disabled people and men and women”. For more information, see the Equality and Human Rights Commission advice note “The Public Sector Equality Duties and financial decisions” which includes case studies and is available to download from their website at http://www.equalityhumanrights.com/uploaded_files/PSD/31_psdandfinancialdecisions.pdf or contact the Commission’s helpline on 0845 604 6610.
If an organisation feels that the decision-making process has been unfair or flawed, it should seek advice on an appropriate way to challenge the decision.
The first point of contact should be the Empowering the Voluntary Sector free advice line (a partnership project between NAVCA, Compact Advocacy and the Public Law Project funded by the Big Lottery). The advice line team will help organisations identify the key issues of the disputes and then work with them to identify the best method for resolution.
Methods that can be used to resolve disputes include;

· local or national Compacts (see below)
· the organisation’s local complaints procedure
· the Local Government Ombudsman (for complaints against a Local Authority and certain other statutory bodies) 
· the Parliamentary and Health Services Ombudsman (for complaints against the NHS or national public bodies including government departments)
· judicial review (advice must be taken on this option as soon as possible as proceedings must be issued as soon possible and certainly within three months of the decision in question being taken). 

An example of a successful legal challenge was made by Voluntary Action Leicester in 2004 to a decision by Leicester City Council to withdraw funding from six voluntary organisations. Because the Council neglected to share the criteria on which the decision was based with the organisations concerned, the High Court ruled the decision unfair. This meant the Council had to suspend its decision and go through the whole process again. Leicester City Council subsequently reviewed its practices. For information about the Leicester judgement, see http://www.publiclawproject.org.uk/Downloads/Leicester.pdf. Alternatively, you can email the Public Law Project at admin@publiclawproject.org.uk or telephone on 020 7697 2198 between 10am and 4pm, Monday to Friday.

The Compact

The Compact is the longstanding agreement that sets out shared principles and guidelines for effective partnership working between government and the third sector in England.  (see http://www.thecompact.org.uk/homepage/100016/home/)

Although the Compact is not a legally binding contract, it is recognised by central government and can form the basis for resolving disputes between public sector funders and voluntary sector organisations. (See “Empowering the Voluntary Sector Resources” in the Resources paragraphs below for examples). Used pro-actively, the Compact can form the basis for a constructive working relationship between public bodies and the voluntary sector in managing budget cuts.  A good example of this is cited in the Empowering the Voluntary Sector newsletter (Issue 8/2010) featuring Thurrock CVS as a case study http://www.navca.org.uk/NR/rdonlyres/BB4EA910-F8AB-4E8A-A3FE-C40451DA09F0/0/3420108ThurrockCVSusestheCompacttochallengecuts.pdf
Challenging Public Sector Contracts

With effect from December 2009, new regulations come into force in the UK which strengthen remedies available to unsuccessful bidders where there has been a breach in procurement regulations.  Procuring bodies must now issue an “award decision notice” as a matter of course to unsuccessful bidders outlining the reasons for the decision and the scores of the winning bid and that of the bidder concerned (previously, these would only be issued on request).  The new regulations mean that the contract is automatically suspended if an action is brought by an unsuccessful bidder for procurement breaches, but timescales are tight and legal advice should be sought before going down this route.  Public procurement regulations can be found on the Office of Government Commerce website at www.ogc.gov.uk . 
Resources

Empowering the Voluntary Sector advice line: the first point of contact if you are considering challenging a funding cut (project funded until September 2011): evsadvice@ncvo-vol.org.uk or tel 020 7520 3161 
Empowering the Voluntary Sector training and workshops:.  The project (funded until September 2011) runs a series of the workshops to equip third sector organisations to use the principles of public law and the Compact to negotiate effectively with public bodies. Issues covered on the day include how to deal with unfair funding cuts and consultation and how identify if a public body's decision-making processes are lawful: lwww.navca.org.uk/evs or telephone Terry Perkins on 0114 289 3972 or email terry.perkins@navca.org.uk
Empowering the Voluntary Sector resources: This page from the NAVCA website features news, articles and resources that the EVS project has produced to date, easily accessible on one page.  http://www.navca.org.uk/services/learningopps/evs/resources.htm
“Fighting the Good Fight: Effective Dispute Resolution Tactics”: A single page of top tips on how best to resolve disputes published by Compact Advocacy: http://www.ncvo-vol.org.uk/sites/default/files/Fighting_the_Good_Fight_-_Effective_Dispute_Resolution_Tactics.pdf
“Empowering the Voluntary Sector” (Special Edition, July 2010): A special edition of the EVS newsletter exploring the processes and remedies that voluntary and community organisations can use when challenging cuts.  http://www.navca.org.uk/NR/rdonlyres/499BABE5-9AA8-4085-8CE3-B87EBF94E8DD/0/Cutsbriefing.pdf
Local Government Ombudsman: http://www.lgo.org.uk/  or telephone the Local Government Ombudsman Advice Team on 0300 061 0614 or 0845 602 1983
Parliamentary and Heath Services Ombudsman: http://www.ombudsman.org.uk/
 or telephone the helpline on 0345 015 4033.
Guidance for Local Authorities managing budget revisions: Published by the Commission for the Compact in December 2009, this guidance note is aimed at Local Authorities and reinforces the need to apply Compact principles when “revising budgets” (i.e. managing cuts). http://www.thecompact.org.uk/files/140405/FileName/CompactGuidanceLABudget.pdf
Campaigning against the decision 

A dictionary definition of campaign is “An operation or series of operations energetically pursued to accomplish a purpose”. This paper suggests how such a series of operations can be pursued to achieve the purpose of lobbying the funding body decision-makers to re-visit and hopefully reverse their decision to cut funding. 

Understanding the governance of the funding body and the culture of its decision-making processes is crucial to effective lobbying. Arms of the state such as the NHS are not accountable to elected representatives in the same way as local Councils. Consequently, decision-making responsibilities are far more devolved to executive directors and the management of service provision will rarely come before the governing body. These governing bodies have local representatives, often including local Councillors, but they are appointed to their positions as opposed to being elected. Individual members of such governing bodies can be approached and lobbied around a funding decision, but their influence is significantly less than that of an individual local Councillor in relation to a local authority decision. Members of such governing bodies should therefore be regarded in campaigning terms as ‘Secondary Targets’ (see table ‘Campaign targets’ below).

The decision-making process in local authorities has changed significantly since the introduction of the cabinet system where individual portfolio holders (who are elected Councillors, usually appointed by the Council leader) will make recommendations to cabinet for decisions, subject to the final ratification of the full Council. Running alongside this system will be a series of Scrutiny Committees that are made up of ‘back-bench’ Councillors from all political parties represented on the Council. These committees can call in a decision made by cabinet, and have the power to interview individual Council officers and other interested parties before making their recommendations. Whilst the cabinet is not necessarily obliged to act on the Scrutiny Committee’s recommendations, party loyalties mean that in practice cabinet members will be reluctant to ignore a strong sense of feeling amongst their back-bench colleagues. 

Every local authority with social services responsibilities has the power to scrutinise local health services. Health Overview and Scrutiny Committees have a role in scrutinising the operation and planning of NHS services to make the NHS more democratically accountable and responsive to local communities. Since 2008, Local Involvement Networks (LINks) have been established to influence local health and social care services. LINks have powers to look into specific areas of concern to the community, receive information, make recommendations about health and social care services and to refer issues to their local authority Health Overview and Scrutiny Committee. An organisation facing a funding cut could bring the matter to the attention of the local LINk on the basis that the decision would undermine local health provision. With the support of the LINk, the matter could be referred to the Health Overview and Scrutiny Committee. Further information about LINks can be obtained from the NHS website, http://www.nhs.uk/NHSEngland/links/Pages/links-make-it-happen.aspx
The targets for your campaign will broadly fill three categories (arrows indicate the flow of influence):

	Campaign targets

	Primary targets
	


	The decision-makers within the funding organisation (as identified in First stages below). These could be Executive Officers, Elected Councillors, Board members or a combination of all three

	Secondary targets
	(
	People who can directly influence the people above. They will have direct personal contact with, and have the respect of the Primary targets

	Broad targets
	(
	All other interested parties and the general public


Mounting a campaign

There is a commonly held view that registered charities are prohibited from campaigning and political activities. This is in fact not the case provided that the charity is campaigning in the furtherance of its charitable objectives, is empowered to undertake the proposed activity by its constitution (either explicitly or by implication) and works within Charity Commission guidelines. It should be noted however that charities cannot engage in any form of party political activity. Before embarking on any campaigning activity, registered charities should have the approval of their trustees, which should be formally minuted. Registered charities should also consult the Charity Commission publication CC9 Campaigning and Political Activities by Charities which gives guidance and the regulatory framework for charities wishing to engage in campaigning and political activity. It can be viewed at http://www.charity-commission.gov.uk/publications/cc9.asp. It should be noted that special regulations apply to what could be deemed as political activity during an election period (for example, publicising the views of an election candidate in support of the campaign). 

First stages: unpicking the decision

Who has made the funding cut?

· Understand the organisation, particularly its governance and decision-making processes.

· What is the status of the decision? Has it been ratified by the highest decision-making body? 

· Who are the decision-makers? 

· Was the decision officer-led (i.e. by executive officers) or member-led (i.e. by elected Councillors or non-executive board members)? 

· Who are the members of the governing body? 

What was the basis for the funding cut?

· What reasons have been given for the cut? 

· Has the funding organisation fully taken into account the consequences of the decision and the implications for service provision? 

· Has the funding organisation considered all relevant facts? 

· Has the funding organisation been fair, transparent and even handed in its decision-making process? 

· Has the funding organisation operated within the terms of any contract, service level agreement, local funding agreement or national /local Compact? 

· Are there grounds to challenge the decision-making process? (see ‘Challenging the decision’ above)

Second stages: making the case

Assess the impact of the cut

· Who will suffer most as a result of the cut? 
· What services will have to be withdrawn and what might be the consequences to users and/or member organisations?
Valuing the service

· What impact does your organisation make with the funding it receives?

· Pull together a campaign portfolio of easily digestible facts and figures. Your data should broadly answer three questions:
· How much service you provide (e.g. number of people served, number of activities delivered etc.) 

· How well do you provide it? (e.g. user survey results, quality marks etc.)

· Who is better off as a result of your service (i.e. service user outcomes) 

· Evidence of how service users are better off as a result of your service and how this contributes towards your funder’s strategic objectives make the most compelling arguments. 
· Charts and graphs say infinitely more than lists of figures.

· Personal, individually written testimonials from service users are particularly powerful outcome indicators.

· Use other material including independent evaluation reports and press cuttings.

Partnership factors

· What are the funding organisation’s main strategic priorities? (check the relevant published strategic plans, in particular the Sustainable Community Strategy and the Local or Multi Area Agreement)

· How does your organisation contribute to the funding organisation’s strategic priorities?

· Open up a dialogue with the funding organisation at as senior a level as possible and put the case.

Third stages: building the campaign

Campaign materials

· Assessing your campaign portfolio, highlight no more than two or three key points or arguments on which to build your campaign. The points should be key strengths and your most powerful arguments and be easily and readily understandable by any audience, avoiding overtly technical language or jargon. Stick with your key campaigning points and use them consistently throughout the campaign. 

· Find someone with graphic design abilities to help put together a leaflet featuring a campaign slogan and your key campaign points. You might want to adopt a campaign logo to help people identify with the cause (one campaigning CVS featured a giant axe made from a carpet tube with a cardboard ‘blade’ which was suspended over their offices alongside a banner with the slogan “Don’t let them axe CVS!”. It naturally gained considerable local attention and became a focus for the campaign).
· Consider other campaign materials featuring the campaign slogan to reinforce the message and build public support including button badges, stickers and balloons. (Spending on such items can potentially attract criticism as inappropriate expenditure and this has to be weighed up against the benefits. Registered charities should only use unrestricted or general funds for campaigning materials with the knowledge and support of the Trustees unless any restricted charitable funds specifically permit use of funds for such purposes. Purchase of campaigning materials could be made on the organisation’s behalf, for example as sponsorship from a private sector partner or individual benefactor). 
Building support

· Start with your Management Committee/Board of Trustees and members. Write a personalised letter featuring your key campaign points, seeking their support. Be specific about what you want from them. Personal introductions to primary and secondary targets, informal advocacy and letters of support are particularly useful.

· Use your management committee members/trustees as advocates. Build a list of key individuals (primary and secondary targets as identified above) to lobby and allocate willing management committee members/trustees and volunteers to approach them. Most local Councillors and MPs run regular local ‘surgeries’ which provide good lobbying opportunities.

· Make up a campaign pack or fact sheet featuring the key points and arguments for management committee/trustees, staff and volunteers to use.

· Put together a database of other potential supporters (broad targets). Send personalised letters to them requesting that they in turn send letters of support to the Chief Executive and/or Leader or Chair of the funding organisation and the local media (see ‘The media’ paragraph). Feature the key campaigning points and suggest arguments to make, though discourage standard letters which are not as powerful. Personal anecdotes about the writers’ experience of the organisation that support its outcomes are very effective and should be encouraged.

· Involve paid staff fully in the campaign from the beginning and make sure they are fully briefed with the campaign strategy. They will have a wealth of information and contacts to help build the campaign.

· If staff affected by the funding cuts are members of a trades union, include the local union organiser in your list of secondary targets. Individual union officers will often have close links with the local authority and other statutory bodies and may be able to commit resources and expertise to support your campaign (in one LIO campaign, Unite (then the TGWU) funded campaign materials). 

· Involve your volunteers in the campaign. Volunteers can make particularly effective advocates and lobbyists. 

· Produce a daily campaign email keeping supporters up to speed with developments.

· Consider putting together a petition in support of the threatened services. (Some are sceptical of the authenticity of petitions, but they present a good opportunity to publicise the campaign, provide a focus for supporters and a media opportunity when presented.) 

The media

The media can be important allies in a campaign, though need to be managed carefully (see ‘Campaign tools’ below). 

· Prepare a list of local media organisations including press, radio and television. Consider specialist magazines and trade publications for inclusion as appropriate. 

· Rather than relying solely on press releases, try and develop a personal relationship with a particular journalist and invest time to brief them thoroughly and get them on your side.

· Suggest the local paper could be your media partner for the campaign, covering progress over a period of time.

· Nominate a media contact person on a reliable contact telephone number who is prepared to be contactable out of hours to ensure publicity opportunities are not lost. 

· The local media will be particularly drawn to covering your story if they feel a sense of injustice and you can demonstrate you have the support of local people. One way the media will judge the strength of local feeling is by the size of their ‘Letters to the Editor’ postbag, (or, for local radio, the number of phone-ins), so letters of support to the Editor and/or calls to the local radio station should be encouraged and specifically requested in campaign letters to supporters.

Marches and processions

· Well organised marches or processions can be an excellent way to galvanise support, attract media attention and show the extent of public feeling. They are also a good way of involving a broad cross section of supporters and build a great sense of solidarity and camaraderie.
· Organisations planning a march, procession or demonstration must comply with the Public Order Act 1986. This Act, together with the Criminal Justice and Public Order Act 1994 and the Crime and Disorder Act 1998 set out the powers of the police to impose conditions on marches, and on static demonstrations such as rallies, pickets and vigils. There may also be other by-laws to comply with and there are particular laws affecting public assembly in London. The local police must be consulted in writing at least six days in advance of any procession indicating the date and time the march is due to start, the route of the march and the name and address of the organiser. Police advice should be sought on any other form of public gathering as far in advance as possible

Stunts

· Attention seeking stunts can provide excellent photo opportunities and help to get the message across in a powerful way. (Mental health campaigners made a very powerful point by standing in dustbins outside the three main party conferences to emphasise the point that as users of mental health services, they felt like rubbish). 

Attending meetings and accessing information
· Local Council and NHS meetings are public meetings which members of the public have a legal right to attend except for items that are deemed confidential or personal or are technically ‘exempt’. See ‘Code of Practice on Openness in the NHS’ on the Department of Health website for more information on NHS meetings (http://www.dh.gov.uk/assetRoot/04/02/99/74/04029974.pdf). 
· Members of the public have the right to find out, from the Local Authority Cabinet's Forward Plan, what major (key) decisions are to be discussed or decided by the Cabinet or Officers, and when they are due to be discussed

· Check out your local Council’s website under ‘Citizens’ Rights’ or ‘Constitution’ for more detailed information about rights of access to meetings and information. The Council’s constitution should also cover procedures for formally presenting petitions and deputations where speaking rights can be granted at meetings.

· Although members of the public have a right to attend Council meetings, they only have the right to speak at the discretion of the Chair of the meeting (except where a deputation has been made following the Council’s procedures). Some Councils will hold a formal question and answer session before the meeting, others may suspend the meeting in order to take questions or invite contributions from the public. 

· Under the Public Meeting Act 1908, anyone attempting to break up a lawful public meeting (or inciting others to do so) is acting illegally and can face a maximum penalty of up to six months imprisonment. In the case of serious disruption of a public meeting, an offender can be asked to leave the meeting by a police officer and, if necessary, can face arrest. 

· Under the Freedom of Information Act 2000 (which came into force in January 2005), everyone has the right to request information held by public sector organisations who must, unless having good reason not to, respond to such a request within one month. You may wish to exercise this right to support a legal challenge or other complaint. For further information, see the Directgov website at http://www.direct.gov.uk/en/Governmentcitizensandrights/Yourrightsandresponsibilities/DG_4003239
Political lobbying

· It should be noted that meetings attended by the group of Councillors from a political party that will meet and discuss Council business from a party political perspective are not public meetings and are therefore closed to the public. This is despite the fact that a political ‘line’ (or ‘The Whip’) will often be agreed at such meetings for an item of Council business that could include the funding of a particular voluntary organisation. Once the ‘line’ has been agreed, unless given special dispensation, Councillors voting outside of the agreed policy can be disciplined by their political party and, in extreme cases, have the ‘Whip’ withdrawn. This means that they can no longer represent their party as a Councillor, and they must withdraw from their party’s group, though their status as a member of the local authority remains. 

· It is therefore important to find out when the group meeting of the largest party in the Council meets (and/or the political parties whose combined membership is larger than the ruling group) and lobby sympathetic Councillors to argue against the funding cut.

· If it is possible to identify supporters who are members of the respective political parties, they can lobby Councillors directly and/or argue in support of the organisation at their political party branch or constituency meetings.

· Whilst it would appear to be logical to lobby the local Member of Parliament to put pressure on local Councillors over a particular decision (especially if they are a representative of the same political party as the ruling Council group), in practice MPs may be reluctant to interfere with a local decision-making process which is outside of their jurisdiction. This does not mean local MPs should not be lobbied as secondary targets, but it should be recognised that the extent of their influence will be dependent on the quality of their relationship with the Council and individual Councillors. 

Campaigning tools

Consider use of the following campaign lobbying tools, listed in order of likely effectiveness:

	Direct contact with primary targets

1. Personal lobbying from service users and volunteers

2. Individually written letters of support from volunteers and service users

3. Individually written letters of support from influential individuals (secondary targets) e.g. MPs, MEPs, local business people, senior officers from partner organisations, local celebrities etc.  

4. Individually written letters of support from management committee members/trustees

5. Pre-drafted and individually signed letters of support

6. Emails as above 

Secondary tools

7. Published letters of support in local media

8. Editorial coverage in local media

9. Petitions 

10. General media news coverage

11. Campaign leaflets and other campaign support materials (stickers, button badges, balloons etc. but exercise caution on funding such materials)
	
	


The list above suggests that personal contact with the primary targets is the most effective lobbying tool. Local factors will influence the choice of secondary tools and caution should be exercised in how the media is used. A judgement has to be made against the value of the media to build public support and the extent to which over critical media coverage will antagonise the target organisation and cause it to entrench its position. 

Other sources of information

The Campaigning Handbook 

by Mark Lattimer 

pub. Directory of Social Change, 2nd edition, 2000, £15.95

ISBN 1 900360 63 2, 234x156mm, 416 pages 

http://www.dsc.org.uk/Publications/Sectorpolicyandcampaigns/@2579
Prepared for NAVCA by David Burnby

December 2004

Reviewed and revised August 2009, August 2010
www.davidburnby.co.uk
David Burnby is a freelance facilitator and consultant and formerly Chief Executive of Hull CVS.

1

